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In the District Court for the District of Alaska,

Fourth Division

No. 6687

LEO PREG,
Plaintiff,

vs.

HENRI P. DALE and ARIBERT LU VERN
DALE,

Defendants.

COMPLAINT

Comes Now the above-named Plaintiff and al-

leges :

I.

On the 10th day of November, 1950, Plaintiff

did convey to the Defendants by Warranty Deed

the following described real property, to wit

:

That part of Lot One (1) in Block Twelve

(12) of the Townsite of Fairbanks, more par-

ticularly described as follows: Commencing at

a point on the Westerly line of said Lot One (1),

31.67 feet North of the Southwest corner

thereof; thence Southerly 31.67 feet to said

Southwest corner; thence Easterly along the

Southerly line of said Lot a distance of 49.83

feet; thence Northerly to a point 31.67 feet

North of the South boundary and 49.83 feet

East of the West boundary of said Lot One;

thence Westerly to the point of beginning, to-

gether with the buildings and improvements

situate thereon.
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II.

Simultaneously with said conveyance, the Defend-

ants did execute and deliver to Plaintiff an agree-

ment, a copy of which is attached hereto, wherein

said Defendants did agree [1*] to reconvey said

property to the Plaintiff herein on demand at any

time within two (2) years from the date of said

agreement, namely the 10th day of November, 1950.

III.

On the 13th day of November, 1950, or on the

third day after said conveyance, the Plaintiff herein

did serve, by the United States Marshal for the

Fourth Judicial Division, a notice, in writing, upon

the named Defendants, demanding the reconveyance

to him of the above-described property, a copy of

said demand being attached hereto, together with the

Marshal's return endorsed thereon.

IV.

In disregard of said agreement and demand for

reconveyance, the Defendants have and continue

to fail and refuse to reconvey to the Plaintiff the

above-described property.

V.

The Plaintiff has been, since the 13th day of

November, 1950, willing and able, and now is will-

ing and able to satisfy the mortgage from Defend-

ants to Plaintiff on said property and to return to

Defendants all sums received on said mortgage save

and accept the sum of $150.00 per month from the

*Page numbering appearing at foot of page of original Certified
Transcript of Record.
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date of said conveyance to and including the date

of reconveyance, all in accordance and compliance

with the terms and conditions of the agreement

hereto attached.

Wherefore, Plaintiff prays judgment against the

Defendants [2] as follows:

1. Ordering and directing said Defendants to

reconvey to the Plaintiff, by Warranty Deed, the

real property and improvements described in Para-

graph I hereof and a waiver of all claims thereto.

2. For a reasonable sum as and for Plaintiff's

attorney fees.

3. For such other and further relief as to the

Court may seem just and equitable.

/s/ CHARLES J. CLASBY,

/s/ GEORGE B. McNABB, JR.,

Attorneys for Plaintiff.

Charles J. Clasby, being first duly sworn, upon

oath deposes and says : I am one of the attorneys for

Leo Preg, the Plaintiff in the above-named cause

and make this affidavit for and in behalf of the

Plaintiff because of and due to the absence of the

Plaintiff from the Territory of Alaska. That I

have read the foregoing complaint, know the con-

tents thereof, and all the material allegations thereof

are within my personal knowledge, and are true as

I verily believe.

/s/ CHARLES J. CLASBY.
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Subscribed and sworn to before me this 23rd day

of January, 1951.

[Seal] /s/ RALPH J. RIVERS,
Notary Public in and for

Alaska.

My commission expires September 14, 1951. [3]

(Copy)

Agreement

This Agreement Made this 10th day of November,

1950, by and between

:

Henri F. Dale and Aribert Lu Vern Dale,

Husband and Wife, of Fairbanks, Alaska,

Parties of the First Part, and Leo Preg, of

Fairbanks, Alaska, Party of the Second Part,

Witnesseth

:

That the said parties of the first part, for and in

consideration of a Warranty Deed made this date

whereby the said party of the second part did con-

vey a part of Lot One (1) of Block Twelve (12),

City of Fairbanks, to the parties of the first part,

and the parties of the first part did mortgage back

to the said party of the second part the said prem-

ises, the said parties of the first part do promise and

agree to and with the said party of the second part

that at any time within two years from the date

hereof that they will reconvey to the said party of

the second part the premises described in said deed

and mortgage, and that the said party of the sec-

ond part shall thereupon satisfy the said mortgage
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and will return to the parties of the first part all

sums received on said mortgage, excepting the sum

of One Hundred Fifty Dollars ($150.00) per month

which shall be considered as rental of the said

premises up and to the time of the reconveyance of

the said property to the party of the second part. [4]

In Witness Whereof, we have hereunto set our

hands and seals the day and year first herein writ-

ten.

/s/ HENRI F. DALE,

/s/ ARIBERT L. DALE.

In the presence of:

/s/ WARREN A. TAYLOR,

/s/ GEORGE MYATT.

Subscribed and sworn to before me this 10th day

of November, 1950.

[Seal] /s/ WARREN A. TAYLOR,
Notary Public in and for the

Territory of Alaska.

My commission expires August 11, 1951. [5]

Demand For Reconveyance

To : Henri F. Dale and Aribert LuVern Dale.

You are Hereby Notified by the undersigned,

Leo Preg, that the undersigned does hereby demand

that you reconvey to him forthwith a part of Lot

One, Block Twelve, of the Town of Fairbanks,

Alaska, in accordance with the Agreement therefor
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entered into between you and the undersigned

the 10th day of November, 1950; and the under-

signed does hereby agree to cancel that certain in-

stallment note dated November 10, 1950, in the sum

of $30,000.00 made by you payable to the under-

signed, satisfy of record the mortgage given to se-

cure said note and return all sums paid thereon,

if any, save and except that proportion which may
be considered rental under the terms of the agree-

ment.

The particular property demanded reconveyed is

described as follows:

That part of Lot One (1), in Block Twelve

(12) of the Townsite of Fairbanks more par-

ticularly described as: Commencing at a point

on the Westerly line of said Lot one, 31.67 feet

North of the Southwest Corner thereof; thence

Southerly 31.67 feet to said Southwest Corner;

thence Easterly along the Southerly line of

said lot a distance of 49.83 feet; thence North-

erly to a point 31.67 feet North of the South

boundary and 49.83 feet East of the West

boundary of said Lot One; thence Westerly to

the point of beginning, together with the build-

ings and improvements situate thereon.

In Witness Whereof, the undersigned, Leo Preg,

has hereunto set his hand this 13th day of November,

1950.

/s/ LEO PREG.

In the presence of:

/s/ MARY RASCH,

/s/ MYRTLE L. BOWERS. [6]
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United States of America,

Territory of Alaska—ss.

This Is To Certify That on this the 13th day of

November, 1950, before me, the undersigned, a

Notary Public, in and for the Territory of Alaska,

duly commissioned and sworn, personally appeared

Leo Preg, to me known to be the identical individual

mentioned in and who executed the foregoing De-

mand for Reconveyance and he acknowledged to me
that he signed the same as his free and voluntary act

and deed for the uses and purposes therein specified.

Witness my hand and notarial seal the day and

year in this certificate first herein written.

/s/ MYRTLE L. BOWERS,
Notary Public in and for the

Territory of Alaska.

My Commission expires June 10, 1954. [7]

Marshal's Return

United States of America,

Territory of Alaska,

Fourth Division—ss.

I, Hereby certify that I received the foregoing

on the 13th day of November, 1950, and that I duly

served the same on Henri F. Dale and Aribert

LuVern Dale, at Fairbanks, Alaska, on the 13th day

of November, 1950, by then and there delivering

personally to Henri F. Dale and Aribert LuVern
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Dale, a copy of said Demand for Reconveyance, a

copy of which is hereto attached.

STANLEY J. NICHOLS,
United States Marshal,

F.ourth Division,

By /s/ MARTIN J. URIE,
Deputy.

[Endorsed]: Filed January 23, 1951. [8]

[Title of District Court and Cause.]

ANSWER

Comes Now, the above-named defendants, and for

answer and affirmative defense to plaintiff's Com-

plaint, admits, denies and alleges as follows

:

I.

Defendants admit the allegations of paragraph

I of plaintiff's complaint.

II.

Defendants admit the allegations of paragraph

II of plaintiff's complaint.

III.

Defendants admit the allegations of paragraph

III of plaintiff's complaint.

IV.

Defendants admit the allegations of paragraph

IV of plaintiff's complaint.
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V.

Not having sufficient information upon which to

base a belief as to the matters set forth in paragraph

5 of plaintiff's complaint defendants deny the same.

And for a first affirmative defense, defendants al-

lege as follows : [9]

I.

That on the 11th day of March, 1951, the plaintiff

herein signed a certain letter addressed to the Clerk

of the District Court, Fairbanks, Alaska, advising

said Clerk of the District Court that he desired the

case of Preg vs. Dale, et al., dismissed with pre-

judice, and did on the same day sign a letter ad-

dressed to Charles J. Clasby, his attorney of record,

authorizing the said Charles J. Clasby to dismiss the

said action. That a copy of said letters are attached

hereto, marked Exhibits A and B, and by reference,

made a part hereof. That said plaintiff, on the 15th

day of March, 1951, caused the said letters to be

forwarded to Warren A. Taylor, attorney for the

defendants, for delivery to the Clerk of the Court

and Charles J. Clasby, respectively.

II.

That on the 20th day of the said March, 1951, at-

torney did mail to the said Charles J. Clasby the

said letter hereinabove mentioned and did on the

same day deliver to and file with the Clerk of the

Court the letter addressed to said Clerk.

Wherefore, having answered plaintiff's Com-
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plaint, defendants pray that plaintiff's Complaint

be dismissed with prejudice.

/s/ WARREN A. TAYLOR,
TAYLOR & BOGGESS,

Attorneys for Defendants.

Henri F. Dale, on behalf of his co-defendant, being

first duly sworn upon his oath, deposes and says:

That he is one of the above-named defendants ; that

he has read the foregoing Answer, knows the con-

tents thereof; and that the same are true as he

verily believes.

/s/ HENRI F. DALE.

Subscribed and Sworn to before me this 21st day

of March, 1951.

[Seal] /s/ WARREN A. TAYLOR,
Notary Public for the

Territory of Alaska.

My commission expires August 11, 1951.

Service and receipt of copy of Answer acknowl-

edged this 21st day of March, 1951.

CHAS. J. CLASBY,
By /s/ C. L.
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EXHIBIT "A"

Chicago, Illinois,

March 11, 1951.

Clerk of the District Court,

Fairbanks, Alaska.

Dear Sir:

This is to advise you that I desire that the action

entitled Leo Preg vs. Henri P. Dale and Aribert

Dale, No. 6687, be dismissed with prejudice.

Very truly yours,

/s/ LEO PREG. [11]

EXHIBIT "B"

Chicago, Illinois,

March 11, 1951.

Mr. Charles J. Clasby,

Attorney at Law,

Fairbanks, Alaska.

Re: Preg vs. Dale, No. 6687.

Dear Mr. Clasby

:

This will authorize you to dismiss the above-

entitled action now pending in the District Court of

the United States, District of Alaska, as I do not

care to proceed further with the same.

Very truly yours,

/s/ LEO PREG.

[Endorsed] : Filed March 21, 1951. [12]
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[Title of District Court and Cause.]

AMENDED ANSWER

Comes Now, the above-named defendants, and for

answer and affirmative defense to plaintiff's Com-

plaint, admit, deny and allege as follows

:

I.

Defendants admit the allegations of Paragraph I

of plaintiff's Complaint.

II.

Defendants admit the execution of the Agree-

ment as alleged in Paragraph II of plaintiff's Com-

plaint, but deny that they agreed to reconvey said

property on demand in said Agreement or at any

other time.

III.

Defendants admit the allegations of Paragraph

III of plaintiff's Complaint.

IV.

Defendants admit that they have refused and

failed to reconvey said property to the plaintiff, but

deny that said failure and refusal was in disregard

to said Agreement.

V.

Not having sufficient information upon which to

base a belief as to the matters set forth in Para-

graph V of plaintiff's [13] Complaint, defendants

deny the same.
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And for a first affirmative defense, defendants

allege as follows:

I.

That plaintiff's Complaint be dismissed upon the

grounds that it fails to state a claim upon which

relief can be granted to plaintiff against defendants.

For a second affirmative defense, defendants al-

lege as follows:

I.

That it was the purpose and intent of the plain-

tiff and defendants in executing the Agreement, a

copy of which is attached to plaintiff's Complaint,

to confer on defendants a power or privilege to

reconvey to the plaintiff the premises described in

Paragraph I of plaintiff's Complaint at any time

within a period of two years from the 10th day of

November, 1950.

II.

That said Agreement did not confer on plain-

tiff, nor was it the intent and purpose of the

plaintiff and defendants to confer on plaintiff, any

power or privilege to demand and effect a reconvey-

ance of said premises within said two-year period

from the 10th day of November, 1950.

III.

That the purpose and intent of the parties is not

contrary to the terms of said Agreement but is

consistent with and manifest on the face of said

Agreement.
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IV.

That plaintiff's demand for reconveyance was in-

effective and a legal nullity, as such demand was

contrary to said Agreement and the intent and

purpose thereof. [14]

Wherefore, defendants pray that plaintiff's Com-

plaint be dismissed and that defendants be allowed

their costs and disbursements herein and reason-

able attorney fees.

TAYLOR AND BOGGESS,

By /s/ WARREN A. TAYLOR,
Of Attorneys for Defendants.

United States of America,

Territory of Alaska—ss.

Henri F. Dale, on behalf of his co-defendant,

being first duly sworn upon his oath, deposes and

says: That he is one of the above-named defend-

ants; that he has read the foregoing Amended
Answer, knows the contents thereof, and that the

same are true as he verily believes.

/s/ HENRI F. DALE.

Subscribed and Sworn to before me this 28th day

of September, 1951.

[Seal] /s/ WARREN A. TAYLOR,
Notary Public in and for

Alaska.

My Commission Expires 8-11- '55.

Service and Receipt of Copy acknowledged,

[Endorsed] : Filed October 2, 1951. [15]
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[Title of District Court and Cause.]

MOTION TO STRIKE FROM ANSWER

Comes Now the Plaintiff and respectfully moves

the Court herein for an Order striking from the

answer of defendants the first affirmative defense

in its entirety, being all of Paragraphs I and II

of said first affirmative defense, upon the grounds

and for the reason that the matters therein stated

do not constitute a defense to the cause of action

stated in the Complaint of Plaintiff.

/s/ GEORGE B. McNABB, JR.,

/s/ CHAS. J. CLASBY,
Attorneys for Plaintiff.

Receipt of Copy acknowledged.

[Endorsed] : Filed March 28, 1951. [16]

AFFIDAVIT
Charles J. Clasby,

540 Second Avenue,

Fairbanks, Alaska.

Acting as my attorney, you have heretofore filed

in the United States District Court for the Terri-

tory of Alaska a suit entitled Leo Preg vs. Henri

F. Dale and Aribert Dale, Gen. No. 6687. The back-

ground of this suit, in brief, is as follows

:

I have heretofore owned and at present am the

owner of record of a certain piece of property in

Fairbanks, Alaska, located on a corner of Second
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Avenue in Fairbanks, Alaska, and more fully de-

scribed in the complaint filed in said suit.

During the spring of 1950 I sold and conveyed

this property to a Mr. Hill of Fairbanks, Alaska.

Subsequently I discovered that Mr. Hill had bor-

rowed the money with which to purchase this prop-

erty from a bank in Alaska, paying therefor interest

at the rate of eight per cent per annum. Feeling

that the property was ample security for the loan

and wishing to obtain the interest being paid by

Mr. Hill for my own use, I proposed to Mr. Hill

that he deed the property back to me and enter

into a conditional sales contract with me for the

purchase of said property on monthly installments.

This was done during the summer of 1950. There-

after, upon certain representations of the defend-

ants in the above-mentioned lawsuit, I executed

certain documents which the defendants now claim

had the effect of transferring this property to them.

These representations of the defendants were made

to me and these documents were executed by me
when I was very ill and confined to a hospital in

Fairbanks.

Upon being fully informed as to what had oc-

curred, and realizing that I was bound under my
contract to convey the property to Mr. Hill so long

as he did not default under the contract, I de-

manded that the documents that were executed by

me at the solicitation of Mr. and Mrs. Dale be

returned to me, and when my demand [17] was

refused, I authorized you to institute the above-

mentioned suit.



vs. Leo Preg 19

Thereafter, while still ill, I went to Chicago,

Illinois, and have since been confined to the Cath-

erine Booth Hospital of The Salvation Army in

that city because of my illness. While so confined,

Mr. and Mrs. Dale appeared at the hospital and

induced me to sign a statement, dated March 11,

1951, and addressed to the Clerk of the District

Court of Fairbanks, Alaska, to the effect that I

desired that the afore-mentioned suit be dismissed

with prejudice. They further induced me to sign

a letter addressed to you authorizing you to dis-

miss said suit.

I now state that these documents were signed by

me when I was too ill to fully understand their

implication; that I do not wish the suit dismissed,

but, on the contrary, wish it prosecuted vigorously

to the end that the title to the property will be

established in my name subject to the conditional

sales contract between myself and Mr. Hill, and

for this purpose I hereby authorized you to act as

my attorney and to appear before said United

States District Court for the Territory of Alaska,

Fairbanks, Alaska, and represent me as fully as

though the said documents of March 11, 1951, had

never been executed.

[Seal] /s/ LEO PREG.

State of Illinois,

County of Cook—ss.

I, Leo Preg, being first duly sworn, upon oath

state that I have read the above and foregoing state-



20 Henri F. Dale, et ah,

ment by me subscribed; that the contents thereof

are true in substance and in fact ; and that I fully

understand said statement.

/s/ LEO PREG.

Signed in the presence of the following who be-

lieved Mr. Preg to be of sound mind and to under-

stand the import of the above.

/s/ LOUISE HOAGLAND,
Medical Social Worker,

Salvation Army Hospital,

/s/ CECIL E. METZ,
Administrator of Hospital.

Subscribed and sworn to before me this 12th day

of April, 1951.

[Seal] /s/ FELIX VISK,
Notary Public.

Receipt of Copy acknowledged.

[Endorsed] : Piled April 18, 1951. [18]

AFFIDAVIT

To the District Court for the Territory of Alaska,

Fairbanks, Alaska:

[This Affidavit is identical to the affidavit of

Plaintiff to Charles J. Clasby set out in this printed

record at pages 17 to 20.]

[Endorsed] : Filed April 18, 1951.
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AFFIDAVIT

I, Edward W. Parlee, being first duly sworn

under oath, do state as follows:

That I am an Attorney at Law admitted to prac-

tice in the State of Illinois, and before the District

Court of the United States for the Northern Dis-

trict of Illinois, that my residence address is 6975

N. Sheridan Koad, Chicago, Illinois.

That on March 11, 1951, I accompanied Mrs.

Henri F. Dale, of Fairbanks, Alaska, and we visited

Mr. Leo Preg at the Salvation Army Convalescent

Home at 408 W. Wisconsin Street, Chicago, Illi-

nois. Mr. Preg was a patient there in a two-bed

room and was resting in one of the beds, the other

being also occupied. On our entrance Mr. Preg

expressed surprise at seeing Mrs. Dale in Chicago

and welcomed her as an old time friend. Mrs. Dale

introduced me to Mr. Preg and after shaking hands

with me Mr. Preg discussed general conditions with

Mrs. Dale relating to Fairbanks, Alaska. I sat in

a chair at the foot of the bed and did not engage

in the discussion except to exchange a friendly

greeting with the other patient in the room. I

heard Mr. Preg express the wish that he would like

to be back in Fairbanks. I heard Mrs. Dale tell

Mr. Preg about an action pending in the District

Court for the District of Alaska wherein he, Leo

Preg, was the purported plaintiff and Henri F.

Dale and herself were the defendants. Mrs. Dale

asked Mr. Preg if he wished to remove Mr. Dale

and herself from the property. Mr. Preg said,

No." Mrs. Dale told Mr. Preg that the complainta
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in the District Court of Alaska was signed by Mr.

Clasby, who was really working for Mr. Hill wTho

wanted to obtain Mr. Preg's property. Mr. Preg

said he did not want Mr. Hill to have his property.

Mrs. Dale asked Mr. Preg if he wished to dismiss

the action started by Mr. Clasby. Mr. Preg said,

" Yes." Mrs. Dale then said she had with her a

paper addressed to the Clerk of the District Court

at Fairbanks which expressed a desire on the part

of Mr. Preg to dismiss the action, and also a letter

to Mr. Clasby authorizing him to dismiss the action

and expressing his desire that he did not care to

proceed further with the same. Mrs. Dale asked

Mr. Preg if he wished to sign these papers. Mr.

Preg said he wished to dismiss the action and that

he would sign the papers to do so. He said further

that he did not wish to sign any papers whereby he

would [23] lose the property. Mrs. Dale said that

she would read aloud both papers to him so that

he would know that all he was doing by signing

them was to dismiss the action. She then read them

slowly and clearly to Mr. Preg in our presence.

Mr. Preg said that he would sign them and that

it was his wish to dismiss the action. Mr. Preg

then signed both papers.

Mrs. Dale and Mr. Preg then talked about Fair-

banks and some of their friends there, including

Mr. Taylor, and we were then about to end our visit

and leave the room when a lady and a young man
entered. The lady said to Mrs. Dale, "There you

are. What do you wish from us?'' Mrs. Dale said,

"Mr. Preg has already signed papers dismissing
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the action against Mr. Dale and myself started by

Mr. Clasby." The lady then told the young man

with her to close the door leading into the bedroom.

After this was done the lady said to Mr. Preg,

" Uncle, didn't I tell you not to sign any papers?"

—

and then addressing Mrs. Dale said, "This is a

trick. You are trying to take the property without

paying anything for it." Mrs. Dale said, "I read

the papers to Mr. Preg and I will also read them

to you," and then she read both papers aloud.

Mrs. Dale also said that payments of rental on

the property had been made, and that at Mr. Preg's

request these rental payments were being made to

Mr. Preg's bank in Fairbanks since he left there.

Mr. Preg's niece then said, "Mr. Preg is not men-

tally sound." I looked at Mr. Preg. He looked

very much hurt, but said nothing. Mrs. Dale during

the course of this conversation introduced me to

Mr. Preg's niece and I also shook hands with the

young man with her. Mrs. Dale and I then said

good-bye to Mr. Preg and the other patient in the

room and departed. During all the time Mr. Preg

appeared well aware of his surroundings and list-

ened closely to all the conversations. Mrs. Dale, in

my opinion, fully explained all matters to Mr. Preg

prior to his signing the papers, and it was his own

expressed desire to dismiss the action that prompted

his signing of the papers voluntarily.

/s/ EDWAED W. PARLEE.
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United States of America,

'

State of Illinois,

County of Cook—ss.

This is to certify that before me, Harriett Peter-

son, a Notary Public, in and for the State of Illi-

nois, residing at Chicago, in the County of Cook,

personally appeared Edward W. Parlee, to me
known and known by me to be the identical individ-

ual who executed the above and foregoing affidavit,

and after [24] being first duly sworn dictated the

above Affidavit to me, and has duly executed and

signed the same in my presence.

In witness whereof I have hereunto set my hand

and affixed my official seal this 23rd day of April,

A.D. 1951.

[Seal] /s/ HARRIETT PETERSON,
Notary Public for the State of Illinois, Residing at

Chicago, Illinois.

My Commission Expires January 4, 1954.

Receipt of Copy acknowledged.

[Endorsed] : Piled April 23, 1951. [25]
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[Title of District Court and Cause,]

AFFIDAVIT

United States of America,

Territory of Alaska—<ss.

Arxbert LuVern Dale, being first duly sworn, de-

poses and says

:

That she is one of the defendants in the above-

entitled action.

That during the early part of March, 1951, af-

fiant passed through Chicago, Illinois, on her way

to visit relatives in the East.

That affiant had been a close friend of Leo Preg,

the above-named plaintiff for several years at Fair-

banks, Alaska, and knew that the said Leo Preg

was at a rest home at Chicago, Illinois.

That she learned where Mr. Preg was recuperat-

ing and, in company with one Edward W. Parlee,

an attorney of Chicago, Illinois, went to the rest

home to see Mr. Preg.

That the said Leo Preg seemed very glad to have

affiant call upon him and wanted to know the news

of what was transpiring at Fairbanks, Alaska. At

that time Mr. Preg said that he would like to be

back in Fairbanks.

That affiant then talked to Mr. Preg about the

above-entitled cause and asked him if he wanted to

take the property described in [26] the Complaint

herein from affiant and her husband, Henri F. Dale,

to which he answered that he did not wish to take

the property from them. He said that he did not
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want the Hills, meaning E. P. Hill and Mary Hill,

to get his property.

Affiant then asked Mr. Preg if he wished to dis-

miss the action against her and her husband to

which Mr. Preg answered that he did.

Affiant then exhibited to Mr. Preg a letter to the

Clerk of the District Court at Fairbanks, Alaska,

which note expressed a desire to have the case dis-

missed. Affiant then asked him if he wished to sign

this paper, and he said that he wanted the case

dismissed and would sign the paper. Affiant then

read the paper to Mr. Preg slowly and Mr. Preg

then said he would sign it, and did then and there

sign the same and also a letter to Mr. Clasby, his

attorney of record, which letter directed said attor-

ney to dismiss the said action. The letter to Mr.

Clasby was exhibited to Mr. Preg and also slowly

and clearly read to him, and he said he would sign

it and did then and there sign the same.

We then talked about Fairbanks and mutual

friends at that place. He seemed glad to see me,

and talked intelligently and clearly about his af-

fairs.

When I had about concluded our visit, Mr. Preg's

niece came into the room and became angry because

I was there with Mr. Parlee, and accused affiant

of trying to get the property from him without

paying for the same. I then showed her the papers

Mr. Preg had signed and read them to her. She

then said, "Mr. Preg is not mentally sound. " Mr.

Preg looked very hurt at this statement by his

niece.
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At all times while there, Mr. Preg was well aware

of his surroundings and listened carefully to the

conversation regarding the action and intelligently

answered the questions regarding the same, and it

was his expressed desire to dismiss the action now
pending.

/s/ ARIBERT LuVERN DALE. [27]

Subscribed and Sworn to before me this 4th day

of May, 1951.

[Seal] /s/ WARREN A. TAYLOR,
Notary Public for the

Territory of Alaska.

My Commission Expires 8/11/51.

Receipt of Copy acknowledged.

[Endorsed] : Filed May 5, 1951. [28]

[Title of District Court and Cause.]

ORDER

Plaintiff's motion to strike from defendants' an-

swer all of the first affirmative defense therein

having come on regularly for hearing before this

court upon the 13th day of April, 1951, and taken

under advisement,

The court now being advised in the matter hereby

grants said motion.
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Dated at Fairbanks, Alaska, this 5th day of May,

1951.

/s/ HARRY E. PRATT,
District Judge.

[Endorsed] : Filed May 5, 1951.

Entered May 5, 1951. [29]

[Title of District Court and Cause.]

MOTION FOR REHEARING ON PLAIN-
TIFF'S MOTION TO STRIKE FROM DE-
FENDANTS' ANSWER PARAGRAPH I

AND II OF DEFENDANTS' FIRST AF-

FIRMATIVE DEFENSE

Comes Now, Taylor & Boggess, attorneys for the

above-named defendants, and moves this Honorable

Court for a rehearing upon the motion of plaintiff

to dismiss Paragraphs I and II of defendants'

Affirmative Defense, upon the grounds that the

affidavits of Edward W. Parlee, attorney at law, of

Chicago, Illinois, and Auribert LuVern Dale, were

received and filed in the said cause after the Court

had heard the argument upon said Motion to Strike,

and that the same were not considered by the Court

in entering its order granting the said Motion to

Strike Paragraphs I and II of defendants' Affirm-

ative Defense.

This Motion is based upon the records and files

in said cause and upon the affidavits of Edward W.
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Parlee and Auribert LuVern Dale heretofore filed

in said cause.

/s/ WARREN A. TAYLOR,
Of Defendants' Attorneys.

Receipt of Copy acknowledged.

[Endorsed] : Piled May 8, 1951. [30]

[Title of District Court and Cause.]

ORDER

The plaintiff was represented by Chas. J. Clasby

;

the defendants by Warren A. Taylor.

Respective counsel had argument on the defend-

ants ' Motion for a Rehearing on the defendants'

Motion to Strike from the Complaint.

It was Ordered that the Motion be denied.

Entered September 21, 1951.

[Title of District Court and Cause.]

MOTION FOR SUMMARY JUDGMENT

Comes Now the plaintiff by Collins & Clasby, his

attorneys, and respectfully moves the court, pur-

suant to Rule 56 of the Federal Rules of Civil

Procedure, for the entry of a summary judgment

upon the pleadings filed in this cause and a sup-
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porting affidavit filed on behalf of the plaintiff here-

with.

Dated at Fairbanks, Alaska, this 29th day of

November, 1951.

COLLINS & CLASBY,

By /s/ CHAS. J. CLASBY,
Attorneys for Plaintiff.

[Endorsed] : Filed November 29, 1951. [32]

[Title of District Court and Cause.]

AFFIDAVIT IN SUPPORT OF PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

United States of America,

Territory of Alaska—ss.

Chas. J. Clasby, being first duly sworn, upon

oath, deposes and says

:

(1) That he is one of the attorneys of record

for the plaintiff in the above-entitled cause and his

duly authorized agent in this behalf
;

(2) That he is familiar with the matters and

things herein set forth and has personal knowledge

thereof; and that he is sui juris.

(3) That on or about October 2, 1951, Leo Preg,

the plaintiff in the above-entitled cause, did execute,

seal and deliver and I acknowledged a special power

of attorney wherein he made, constituted and ap-

pointed this affiant as his attorney-in-fact with
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power, among other things, to satisfy the mortgage

more fully described in said special power of at-

torney and to cancel and deliver the note secured

thereby. A sworn executed copy of said special

power of attorney is attached hereto as exhibit "A,"

for reference made a part of this affidavit.

(4) That this affiant has ascertained from the

plaintiff in this cause, Leo Preg, and from Mary

Rasch, his neice, who is handling the financial trans-

actions and various property interests in which said

Leo Preg is interested on his behalf, that no pay-

ments of any nature or in any sum have been made

by Henri F. Dale and [33] Aribert LuVern Dale,

defendants in the above-entitled cause, or either

of them, or by anyone on their behalf, to said Leo

Preg or said Mary Rasch or to any person or per-

sons, firm or corporation designated by either of

them, or authorized by either of them to receive

such payments under the terms and provisions of

that certain mortgage dated November 10, 1950,

and the note secured thereby mentioned in that

certain agreement dated November 10, 1950, exe-

cuted by the plaintiff, and by the defendants, a

copy of which agreement is attached to the com-

plaint filed in the above-entitled cause, or under

the terms and provisions of said agreement; that

no payments whatsoever have been made by the

defendants in the above-entitled cause, or either of

them, or on their behalf to the plaintiff, Leo Preg,

Mary Rasch, this affiant, and the firm of Collins

& Clasby, or to any one or more of them ; that this
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affiant has ascertained at the First National Bank

of Fairbanks, Fairbanks, Alaska, that said defend-

ants, or either of them, or any one on their behalf,

have made no payments for the account of said

plaintiff at said Bank; that this affiant has like-

wise ascertained at the Bank at Fairbanks, Fair-

banks, Alaska, that no payments have been made by

said defendants, or either or them, or by anyone

on their behalf, for the account of said plaintiff at

said Bank ; that this affiant has been unable to find

any record or to locate any evidence of any pay-

ments made by said defendants, or made on their

behalf, to the plaintiff under the terms and provi-

sions of said agreement dated November 10, 1950,

or the note and mortgage therein mentioned.

(5) That a demand for reconveyance of the

premises and improvements described in said agree-

ment dated November 10, 1950, was made in writ-

ing by the plaintiff, dated November 13, 1950,

served by the United States Marshal for the Fourth

Judicial Division, a copy of which demand is at-

tached to the complaint filed in this cause, together

with the marshal's return indorsed thereon.

(6) That a written tender of satisfaction of the

mortgage mentioned in said agreement dated No-

vember 10, 1950, and cancellation and return of the

note and mortgage securing same was made by this

affiant to Warren A. Taylor, attorney of record for

the defendants herein. The original copy of said

tender with acknowledgement of service thereof has

been filed in the above-entitled cause. A copy thereof
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marked as Exhibit "B" is attached hereto and by

reference made a part [34] hereof.

(7) That a demand for payment of rent was

made in writing by this affiant upon said defendants

and their attorney for the period from November

10, 1950, until the premises involved in this cause

are vacated by the defendants. A true copy of said

demand, marked as Exhibit "C," is attached hereto

and by reference made a part hereof.

Dated at Fairbanks, Alaska, this 29th day of

November, 1951.

/s/ CHAS. J. CLASBY.

Subscribed and sworn to before me this 29tb day

of November, 1951.

[Seal] /s/ MYRTLE L. BOWERS,
Notary Public in and for the

Territory of Alaska.

My Commission expires June 10, 1954. [35]

EXHIBIT A

Special Power of Attorney

Know All Men By These Presents: That I, Leo

Preg, of Chicago, Illinois, have made, constituted

and appointed, and by these presents do make, con-

stitute and appoint Chas. J. Clasby, of Fairbanks,

Alaska, my true and lawful attorney, with full au-

thority to handle the release of that certain real

mortgage wherein Henri P. Dale and Aribert Lu-
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Vern Dale are the Mortgagors and I am the Mort-

gagee, covering a portion of Lot 1, Block 12, in

the Town of Fairbanks, Alaska, and to cancel and

deliver that certain note on which said mortgage

is security, upon a reconveyance to me of said real

property. My said attorney in fact is further au-

thorized to return to said Mortgagors above named

all amounts of money over and above the sum of

$150.00 for each month from the date of said mort-

gage to the date of reconveyance of the property

to me, and upon reconveyance my said attorney is

hereby authorized to execute the necessary release

and satisfaction of mortgage and place the same

of record.

Giving and Granting unto my said attorney, full

power and authority to do and perform each and

every act and thing whatever requisite and neces-

sary to be done in and about the premises as fully

to all intent and purpose as I might or could do if

personally present ; hereby ratifying and confirming

all that my said attorney shall lawfully do or cause

to be done.

In Witness Whereof, I have hereunto set my hand

and seal this 2nd day of October, 1951.

[Seal] /s/ LEO PREG.

In the presence of:

/s/ CECIL METZ,

/s/ MARY RASCH. [36]
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State of Illinois,

County of Cook—ss.

This Is to Certify That on this the 2nd day of

October, 1951, before me, the undersigned, a Notary

Public, in and for the State of Illinois, duly com-

missioned and sworn, personally appeared Leo Preg,

to me known to be the identical individual men-

tioned in and who executed the foregoing Special

Power of Attorney and he acknowledged to me that

he signed and sealed the same freely and voluntarily

for the uses and purposes therein specified.

In Testimony Whereof I have hereunto set my
hand and notarial seal the day and year hereinabove

written.

[Seal] /s/ CECIL METZ,
Notary Public in and for the

State of Illinois.

Commission expires February 23, 1953.

EXHIBIT B

In the District Court for the District of Alaska

Fourth Division

No. 6687

LEO PREG,
Plaintiff,

vs.

HENRI F. DALE and ARIBERT LuVERN
DALE,

Defendants.

TENDER

To Warren A. Taylor, counsel for the above-named

defendants.
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Tender is hereby made by Chas. J. Clasby, the

duly authorized attorney in fact for Leo Preg,

plaintiff in the above-entitled cause, and one of the

attorneys of record for said plaintiff in this cause,

of a written satisfaction of that mortgage men-

tioned in the agreement dated November 10, 1950,

a copy of which is attached to the Complaint filed

in this cause, which mortgage is dated November

10, 1950, executed by said defendants as mortgagors

to said plaintiff as mortgagee, covering the real

estate and improvements more fully described in

the Complaint filed in the above-entitled cause,

and recorded in the Office of the Recorder, Fair-

banks Precinct, Fourth Division, Territory of

Alaska, in Volume 25 of Mortgages at page 39, as

Instrument No. 121,171, and securing payment of

a certain installment note in the principal sum of

$30,000.00, dated November 10, 1950, payable to the

order of said plaintiff;

And in connection with said written satisfaction,

return is hereby proffered on behalf of said Leo

Preg of said original mortgage and the note secured

thereby.

No payments have been made by said defendants

under said note and the mortgage securing pay-

ment thereof, and therefore said defendants are not

entitled to a return of any sum of money, or sums

of money, under the terms and provisions of said

agreement hereinbefore mentioned, dated November

10, 1950.

Demand is hereby again made on said defendants
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for reconveyance of said real estate, more fully

described in the Complaint filed herein, and [38]

the improvements therein, to said plaintiff in ac-

cordance with the terms and provisions under said

agreement, dated November 10, 1950. Attached

hereto for your information is a copy of the Spe-

cial Power of Attorney authorizing Said Chas. J.

Clasby to satisfy said mortgage and to return said

note and mortgage upon reconveyance of said real

estate and improvements hereinbefore mentioned.

Dated at Fairbanks, Alaska, this 29th day of

November, 1951.

LEO PREG,

By /s/ CHAS. J. CLASBY,
Attorney-in-Fact, and one of the Attorneys of

Record in the above-entitled cause.

Said Tender is acknowledged, including receipt of

a copy thereof, including a copy of the Satisfaction

of Mortgage therein mentioned, this 29th day of

November, 1951.

/s/ WARREN A. TAYLOR,

By /s/ L. HAZARD,
Attorney for Defendants. [39]

Special Power of Attorney

Know All Men by These Presents: That I, Leo

Preg, of Chicago, Illinois, have made, constituted

and appointed, and by these presents do make,

constitute and appoint Chas. J. Clasby, of Fair-

banks, Alaska, my true and lawful attorney, with



38 Henri F. Dale, et al.,

full authority to handle the release of that certain

real mortgage wherein Henri F. Dale and Aribert

LuVern Dale are the mortgagors and I am the Mort-

gagee, covering a portion of Lot 1, Block 12, in

the Town of Fairbanks, Alaska, and to cancel and

deliver that certain note on which said mortgage

is security, upon a reconveyance to me of said real

property. My said attorney-in-fact is further au-

thorized to return to said Mortgagors above named

all amounts of money over and above the sum of

$150.00 for each month from the date of said mort-

gage to the date of reconveyance of the property

to me, and upon reconveyance my said attorney is

hereby authorized to execute the necessary release

and satisfaction of mortgage and place the same

of record.

Giving and Granting unto my said attorney, full

power and authority to do and perform each and

every act and thing whatever requisite and neces-

sary to be done in and about the premises as fully

to all intent and purpose as I might or could do if

personally present ; hereby ratifying and confirming

all that my said attorney shall lawfully do or cause

to be done.

In Witness Whereof, I have hereunto set my
hand and seal this 2nd day of October, 1951.

[Seal] /s/ LEO PREG.

In the Presence of :

/s/ ALMA WALZ,

/s/ CECIL METZ,

/s/ MARY RASCH. [40]
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State of Illinois,

County of Cook—ss.

This Is to Certify That on this the 2nd day of

October, 1951, before me, the undersigned, a Notary

Public, in and for the State of Illinois, duly com-

missioned and sworn, personally appeared Leo

Preg, to me known to be the identical individual

mentioned in and who executed the foregoing Spe-

cial Power of Attorney and he acknowledged to me
that he signed and sealed the same freely and volun-

tarily for the uses and purposes therein specified.

In Testimony Whereof I have hereunto set my
hand and notarial seal the day and year hereinabove

written.

/s/ CECIL E. METZ,
Notary Public in and for the

State of Illinois.

Commission expires February 23, 1953.

Satisfaction of Mortgage

This Indenture, Made and Executed on this the

29th day of November, 1951, by and between:

Leo Preg, of Chicago, Illinois, Party of the

First Part, by his duly authorized Attorney-in-

Fact, Chas. J. Clasby, of Fairbanks, Alaska,

and Henri F. Dale and Aribert LuVern Dale,

husband and wife, of Fairbanks, Alaska, Par-

ties of the Second Part,
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Witnesseth

:

Whereas, said parties of the second part, by in-

denture of mortgage bearing date the 10th day of

November, 1950, recorded in the Office of the

Recorder for the Fairbanks Precinct, at Fairbanks,

Alaska, in volume 25 of rural mortgages, at page

39, as instrument No. 121,171, on the 10th day of

November, 1950, did, for the consideration and for

the purposes therein mentioned, mortgage the real

property therein and hereinafter described; and

Whereas, the party of the first part desires to

release the effect of said mortgage

;

Now, Therefore, said party of the first part, in

consideration of the premises, does by these pres-

ents grant, release, quit-claim and set over unto

said parties of the second part, their heirs and

assigns, all of said mortgaged lands, described as

follows, situate in the Fairbanks Precinct, Fourth

Judicial Division, Territory of Alaska, to wit

:

That portion of lot one (1) of block twelve

(12) in Fairbanks townsite, commencing at a

point on the westerly line of lot one (1) a dis-

tance of 31.67 feet north of the southwest

corner thereof ; thence southerly along the west-

erly line of said lot a distance of 31.67 feet to

the southwest corner of said lot ; thence easterly

along the southerly line a distance of 49.83 feet

;

thence northerly to a point 31.67 feet north of

that southerly boundary of said lot and 49.83

feet east of the west boundary of said lot;

thence westerly a distance of 49.83 feet to the

place of beginning.



vs. Leo Preg 41

Together With, all and singular, the tenements,

hereditaments and appurtenances thereto belonging

or in anywise appertaining; and all the lien [42]

right, title and interest of the said party of the

first part, of, in and to the same, to the extent that

the lands hereby conveyed and released shall be

forever discharged from said mortgage.

To Have and to Hold, the lands and premises

hereby conveyed and released, to the said party of

the second part, their heirs and assigns, forever.

In Witness Whereof, the parties of the first part,

by his attorney-in-fact, Chas. J. Clasby, has here-

unto set his hand and seal on the day and year first

hereinabove written.

[Seal] LEO PREG.

By /s/ CHAS. J. CLASBY.

In the presence of

:

/s/ DAWN FRANK,

/s/ WALTER SCZUDLO.

United States of America,

Territory of Alaska—ss.

This Is to Certify that on this the 29th day of

November, 1951, before me, the undersigned, a

Notary Public in arid for the Territory of Alaska,

duly commissioned and sworn, personally appeared

Chas. J. Clasby, to me known and known to me to

be the identical individual mentioned in and who
executed the within and foregoing Satisfaction of

Mortgage as Attorney-in-Fact for Leo Preg, and
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he acknowledged to me that he is the duly author-

ized Attorney-in-Fact for said Leo Preg and that

he signed and sealed the said instrument as such

Attorney-in-Fact for Leo Preg freely and volun-

tarily for the uses and purposes therein specified.

Witness my hand and notarial seal on the day

and year in this certificate first herein written.

[Seal] /s/ MYRTLE L. BOWERS,
Notary Public in and for

Alaska.

My Commission expires June 10, 1954. [43]

EXHIBIT C

Demand
To : Henri F. Dale and Aribert LuVern Dale, P. O.

Box 1249, Fairbanks, Alaska.

Warren A. Taylor, Attorney for Henri and

Aribert Dale, Fairbanks, Alaska.

Demand Is Hereby Made by the undersigned, Leo

Preg, by his attorney-in-fact, Chas. J. Clasby, for

payment of rental in the sum of $150.00 per month,

beginning November 10, 1950, to and including the

date hereof, for the use and occupancy of the fol-

lowing described premises, or any portion thereof,

to wit:

That portion of lot one (1) of block twelve

(12) in Fairbanks townsite, commencing at a.

point on the westerly line of lot one (1) a

distance of 31.67 feet north of the southwest

corner thereof; thence southerly along the
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westerly line of said lot a distance of 31.67 feet

to the southwest corner of said lot; thence

easterly along the southerly line a distance of

49.83 feet; thence northerly to a point 31.67

feet north of that southerly boundary of said

lot and 49.83 feet east of the west boundary

of said lot; thence westerly a distance of 49.83

feet to the place of beginning.

in accordance with the terms and provisions of that

certain agreement dated November 10, 1950, exe-

cuted by the undersigned and Henri P. Dale and

Aribert LuVern Dale. Said rent is delinquent for

the period from November 10, 1950, up to the date

hereof.

Demand is further made upon you to vacate im-

mediately the premises hereinbefore described, or

such portion as may be occupied by you, and to

return possession thereof to the undersigned with-

out further notice, and your tenancy thereof, if any,

is hereby terminated as of the date hereof.

In Witness Whereof, the undersigned, Leo Preg,

by his duly authorized attorney-in-fact, has here-

unto set his hand this 29th day of November, 1951,

at Fairbanks, Alaska.

[Seal] LEO PREG.

By /s/ CHAS. J. CLASBY,
Attcrney-in-Fact.
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Service is acknowledged by receipt of a copy of

the above and foregoing demand, this 29th day of

November, 1951.

Henri F, Dale.

j

Aribert LuVern Dale.

/s/ WARREN A. TAYLOR,

By L. HAZARD.

[Endorsed] : Filed November 29, 1951. [44]

[Title of District Court and Cause.]

AFFIDAVIT

United States of America,

Territory of Alaska—ss.

The undersigned, Edward Stroecker, being first

duly sworn, upon oath deposes and says:

(1) That he is a citizen of the United States, a

resident of the Territory of Alaska, over the age

of twenty-one years, and sui juris.

(2) That he is a Vice-President of the First

National Bank of Fairbanks, Fairbanks, Alaska, a

National Banking corporation.

(3) That on November 24, 1951, the office of

Collins and Clasby and Walter Sczudlo, associated

with said office as an attorney, orally inquired of

the undersigned as to whether any payments into
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an escrow or into the account of Leo Preg, plaintiff

in the above-entitled cause, had been made by Henri

F. Dale or Aribert LuVern Dale, defendants in the

above-entitled cause, or by anyone on their behalf,

for rent or otherwise, in connection with the prem-

ises occupied by said defendants on the corner of

Second Avenue and Lacey Street, involved in this

cause.

(4) That the undersigned checked the records

of the Bank at that time and advised with respect

to said inquiry that deposits had been made into

the account of Leo Preg on January 23, 1951, in the

sum of $450.00, by Myrtle Wallace, and on July 26,

1951, in the sum of $445.00 by Myrtle Matheney,

but that the purpose of such deposits was not dis-

closed and that the relationship, if any, of said

Myrtle Wallace and said Myrtle Matheney to the

defendants [45] or their attorneys was not known

to this affiant and he further stated that there were

other deposits made to the account of Leo Preg, but

their origin and purpose, other than in the regular

course of business of the Bank, were not disclosed

or identified.

(5) That said First National Bank of Fairbanks

received any payments made to the account of Leo

Preg in the ordinary course of business of said

Bank for purpose of deposit, and had no special

authorization to collect rents from the defendants

in connection with said premises, or to collect any

sums payable by the defendants to said plaintiff

with respect to any contracts or agreements exist-

ing between said parties.
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(6) That said Bank gave no special advice to

said Leo Preg of the deposits mentioned in para-

graph (4) hereof, but only furnished him the usual

monthly statements, if any.

Dated at Fairbanks, Alaska, this 14th day of

December, 1951.

/s/ EDWARD STROECKER.

Subscribed and sworn to before me this 14th day

of December, 1951.

[Seal] /s/ IRENE D. BODDY,
Notary Public in and for

Alaska.

My Commission expires 11/2/52.

Receipt of Copy acknowledged.

[Endorsed] : Filed December 14, 1951. [46]

[Title of District Court and Cause.]

AFFIDAVIT

United States of America,

Territory of Alaska—ss.

The undersigned, Ralph Bailey, being first duly

sworn, upon oath deposes and says

:

(1) That he is a citizen of the United States,

a resident of the Territory of Alaska, over the age

of twenty-one years, and sui juris.
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(2) That he is Vice-President of the Bank of

Fairbanks, Fairbanks, Alaska, a banking corpora-

tion, organized and existing under the laws of the

Territory of Alaska.

(3) That on November 24, 1951, the office of

Collins and Clasby and Walter Sczudlo, associated

with said office as an attorney, orally inquired of

the undersigned as to whether any payments into

escrow or into the account of Leo Preg, plaintiff

in the above-entitled cause, had been made by Henri

F. Dale or Aribert LuVern Dale, defendants in the

above-entitled cause, or by anyone on their behalf,

for rent or otherwise, in connection with the prem-

ises occupied by said defendants on the corner of

Second Avenue and Lacey Street, involved in this

cause.

(4) That the undersigned checked the records

of the Bank at that time and advised with respect

to said inquiry that he had no knowledge of any

such payment, and the records of the Bank did not

disclose any such payment ; that this affiant further

stated that there were deposits made to the account

of Leo Preg, but their origin and purpose, other

than in the regular course of business of the Bank,

|

were not disclosed or identified; that at that [47]

time this affiant did not make any reference to a

depoist made on July 16, 1951, in the aggregate

sum of $896.00, and a deposit on August 31, 1951,

in the aggregate sum of $900.00 made to the account

of said Leo Preg, purportedly by one or both of

the defendants in the above-entitled cause ; that the
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latter deposits were subsequently brought to the

attention of the undersigned upon inquiry by one

of the attorneys for the defendants.

(5) That at said time, this affiant also informed

said office of Collins and Clasby and said Walter

Sczudlo that if any payments had been made by

one or more of said defendants, for rent or other-

wise in connection with said premises, such pay-

ments had been made to their attorney, Warren

Taylor.

(6) That said Bank of Fairbanks received any

payments made to the account of Leo Preg in the

ordinary course of business of said Bank for pur-

pose of deposit, and had no special authorization to

collect rents from the defendants in connection with

said premise, or to collect any sums payable by the

defendants to said plaintiff with respect to any con-

tracts or agreements existing between said parties.

(7) That said Bank gave no special advice to

said Leo Preg of the deposits mentioned in para-

graph (4) hereof, but only furnished him the usual

monthly statements, or other periodic report, which

does not show the origin of deposits.

(8) That on the same day, this affiant inquired

of the defendant, Henri F, Dale, if any escrow pay-

ments were being made at the Bank of Fairbanks

to said Leo Preg in connection with said premises

and was advised by him that no such payments

were being made.
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Dated at Fairbanks, Alaska, this 14th day of

December, 1951.

[Seal] /s/ RALPH BAILEY.

Subscribed and sworn to before me this 14th day

of December, 1951.

/s/ IRENE D. BODDY,
Notary Public in and for

Alaska.

My Commission expires 11/2/52.

Receipt of Copy acknowledged.

[Endorsed] : Filed December 14, 1951. [48]

[Title of District Court and Cause.]

AFFIDAVITS IN OPPOSITION TO PLAIN-
TIFF'S MOTION FOR SUMMARY JUDG-
MENT

AFFIDAVIT

United States of America,

Territory of Alaska—ss.

Ralph Bailey, being first duly sworn, upon his

oath, deposes and says:

(1) That he is a citizen of the United States, a

resident of the Territory of Alaska, over the age

of twenty-one years, and competent to be a witness

in the above-entitled action.

(2) That he is Vice-President of the Bank of

Fairbanks, Fairbanks, Alaska, a banking corpora-

tion.
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(3) That Leo Preg, the plaintiff in the above-

entitled action, maintains an account in said Bank

of Fairbanks.

(4) That on the 16th day of July, 1951, the sum

of $896.00, constituting two checks in the amounts

of $448.50 and $447.50, was deposited to the account

of the said Leo Preg.

(5) That on the 31st day of August, 1951,

$900.00 was deposited to the account of the said

Leo Preg, representing two checks in amounts of

$450.00 each.

(6) That attached hereto are true and correct

copies of the deposit slips on file in this bank, show-

ing the foregoing deposits. [50]

Further affiant sayeth not.

Dated at Fairbanks, Alaska, this 13th day of

December, 1951.

/s/ RALPH BAILEY.

Subscribed and sworn to before me this 13th day

of December, 1951.

[Seal] /s/ WILLIAM V. BOGGESS,
Notary Public in and for the

Territory of Alaska.

My Commission expires 9/17/55. [51]
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Deposited With 59-20

Bank of Fairbanks

Fairbanks, Alaska

Leo Preg

Date: 7/16/51.

Items drawn on other banks are credited subject

to final payment. Checks drawn on this bank will

be credited conditionally, and if found not good at

close of day's business, will be charged back to

depositor's account. In making this deposit the

depositor hereby assents to the foregoing conditions.

Please List Each Check Separately

Dollars Cents

Currency

Silver

Checks

448.50

448.50

2 Duplicate 2

Amount does not exceed

$896.00

Bank of Fairbanks

/s/D

896.00

See That All Checks and Drafts Are Endorsed
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(Copy)

Henri F. Dale, et al.,

Deposited With 59-20

Bank of Fairbanks

Fairbanks, Alaska

Leo Preg

Date: 8/31/51.

Items drawn on other banks are credited subject

to final payment. Checks drawn on this bank will

be credited conditionally, and if found not good at

close of day's business, will be charged back to

depositor's account. In making this deposit the

depositor hereby assents to the foregoing conditions.

Please List Each Check Separately

Dollars Cents

Currency

Silver

Checks

Dales 450.00

Dales 450.00

Duplicate

Amount does not exceed

$900.00

Bank of Fairbanks

/s/ LRB
$900.00

See That All Checks and Drafts Are Endorsed
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[Title of District Court and Cause.]

AFFIDAVIT

United States of America,

Territory of Alaska—ss.

Ben McFarland, being first duly sworn, upon his

oath, deposes and says:

(1) That he is a citizen of the United States, a

resident of the Territory of Alaska, over the age

of twenty-one years, and competent to be a witness

in the above-entitled action.

(2) That he is the Cashier of the First National

Bank of Fairbanks, Fairbanks, Alaska, a banking

corporation.

(3) That Leo Preg, the above-named plaintiff,

maintains an account in the said First National

Bank of Fairbanks.

(4) That on the 23rd day of January, 1951,

$450.00 was deposited to the account of the said

Leo Preg by one Myrtle Wallace, a true and cor-

rect copy of the deposit slip on file in this Bank
being attached hereto.

(5) That on the 26th day of July, 1951, $445.00

was deposited to the account of the said Leo Preg

by Myrtle I. Matheney, a true and correct copy of

the deposit slip on file in this Bank showing said

deposit being attached hereto.

Further affiant sayeth not.

/s/ BEN McFARLAND. [52]
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Subscribed and sworn to before me this 13th day

of December, 1951.

[Seal] /a/ WILLIAM V. BOGGESS,
Notary Public in and for the

Territory of Alaska.

My Commission expires 9/17/55. [53]

Deposited With

The First National Bank

of Fairbanks

Fairbanks, Alaska, July 26, 1951.

By Myrtle I. Matheney

To the Credit of

Leo Preg

Dollars Cents

Currency

Silver

Checks as Follows

Henri Dale 445.50

Duplicate—July 26, 1951

/s/H.

Checks on this bank will be credited conditionally.

If not found good at the close of business, they will

be charged back to depositors and the latter notified

of the fact.

In making this deposit, the depositor hereby

assents to the above conditions.

Total $
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Deposited With

The First National Bank
of Fairbanks

Fairbanks, Alaska, Jan. 23, 1951.

By Myrtle Wallace

To the Credit of

Leo Preg

Dollars Cents

450 00

430 00

Currency

Gold

Silver

Checks as Follows

Payment on Mortgage

Henry & Tut Dale to

Leo Preg

Duplicate Deposit Ticket

Please bring with you Pass Book, and have this

deposit entered on same. This ticket is given as a

memorandum of this deposit, and is not transfer-

able.

/s/ L.B.

Checks on this bank will be credited conditionally.

If not found good at the close of business, they will

be charged back to depositors and the latter notified

of the fact.

In making this deposit, the depositor hereby

assents to the above conditions.

Total $
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[Title of District Court and Cause.]

AFFIDAVIT

United States of America,

Territory of Alaska—ss.

Henri F. Dale, being first duly sworn, upon his

oath, deposes and says:

That he is a citizen of the United States, a resi-

dent of the Territory of Alaska, over the age of

twenty-one years, and one of the Defendants named

in the above-entitled action.

That reference is hereby made to the affidavits

of Ralph Bailey and Ben McFarland, attached

hereto, as if fully set out herein.

That the deposits referred to in said affidavits

were made by Warren A. Taylor, at the instance

and request of affiant, as payments on that certain

Real Estate Mortgage dated the 10th day of No-

vember, 1950, by and between affiant and his wife,

as mortgagors, and the said Leo Preg, Plaintiff in

the above-entitled, action, as mortgagee, which said

mortgage is referred to in that certain Agreement

of even date, a copy of which is attached to the said

Plaintiff's Complaint on file herein.

That the said deposits represented the payments

due on said mortgage for the months of December,

1950, and January, February, March, April and

May, 1951. [54]

That upon execution of said Mortgage, affiant was

advised by the said Leo Preg that he maintained

an account in both Banks in the City of Fairbanks,
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Alaska, and that payments on said mortgage could

be made to either bank for deposit to Plaintiff's

accounts.

That affiant has made no further payments on

said mortgage by reason of the pending litigation,

and that he has been and is now ready, willing and

able to pay installments due on said mortgage.

Further affiant sayeth not.

Dated at Fairbanks, Alaska, this 13th day of

December, 1951.
,

/s/ HENRI F. DALE.

Subscribed and sworn to before me this 13th day

of December, 1951.

[Seal] /s/ WILLIAM V. BOGGESS,
Notary Public in and for the

Territory of Alaska.

My Commission expires 9/17/55.

Receipt of true and correct copy of affidavits in

opposition to Plaintiff's Motion for Summary Judg-

ment acknowledged this day of December, 1951.

Of Plaintiff's Attorneys. [55]
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[Title of District Court and Cause.]

AFFIDAVIT

United States of America,

Territory of Alaska—ss.

William V. Boggess, being first duly sworn upon

his oath, deposes and says

:

(1) That he is a citizen of the United States, a

resident of the Territory of Alaska, over the age

of twenty-one years, and competent to testify in the

above-entitled cause.

(2) That reference is made to the preceding

attached affidavits as if fully set out herein.

(3) That affiant and Warren A. Taylor are

attorneys for the above-named defendants in the

above-entitled cause.

(4) That Myrtle I. Matheney and Myrtle Wal-

lace, as those names appear on the deposit slips of

the First National Bank attached to the affidavit

of the said Ben McFarland, are one and the same

person, the said Myrtle Wallace having married a

soldier named Matheney during the interim period

between the two deposits.

(5) That at the time of making each deposit,

the said Myrtle I. Matheney, nee Wallace, was em-

ployed by affiant and Warren A. Taylor as a legal

secretary.

(6) That the said Myrtle I. Matheney resigned

several months ago from her position in the law
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offices of Taylor & [56] Boggess, and affiant has

been unable to locate her in order to obtain her

affidavit, and if her affidavit is deemed essential by

the Court, affiant should be permitted an additional

week's time in which to procure said affidavit.

(7) That the said Warren A. Taylor went out-

side to the States on an extended vacation of

approximately six weeks on the 27th day of Novem-

ber, 1951, having apprised affiant that he did not

know precisely where he would reside during his

vacation, but that he would contact affiant from

time to time, informing affiant of his whereabouts.

That, to date, affiant has received no letter or other

communication, oral or written, from the said

Warren A. Taylor.

(8) That, if the said Warren A. Taylor's affi-

davit as to the fact of the deposits referred to in

the attached affidavits of Ralph Bailey and Ben
McFarland, and the purpose of such deposits, is

deemed essential by the Court, then affiant prays

an additional two weeks period in which to obtain

such affidavit.

(9) That affiant possess in his file duplicate

deposit slips of the deposits referred to in the affi-

davit of Ralph Bailey, copies of which are attached

to that affidavit, which is evidence that the said

Warren A. Taylor, or some employee at his request,

made said deposits in the Bank of Fairbanks, Fair-

banks, Alaska.

Further affiant sayeth not.

/s/ WILLIAM V. BOGGESS.
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Subscribed and sworn to before me this 13th day

of December, 1951.

[Seal] /s/ LILLIAN S. HAZARD,
Notary Public in and for the

Territory of Alaska.

My Commission expires 9/17/55.

Receipt of Copy acknowledged.

[Endorsed] : Filed December 13, 1951. [57]

[Title of District Court and Cause.]

MOTION TO STRIKE

Comes Now the plaintiff by his attorneys of record

and hereby respectfully moves the court for the

entry of an order herein striking the second affirma-

tive defense contained in the amended answer, filed

herein by the defendants, on the grounds that said

defense is a sham, frivolous, irrevelant and redund-

ant; and said defense does not allege grounds on

which any relief to the defendants can be allowed in

this cause of action.

Dated at Fairbanks, Alaska, this 29th day of No-

vember, 1951.

COLLINS & CLASBY,

By /s/ CHAS. J. CLASBY,
Attorneys for Plaintiff.

Service of Copy acknowledged.

[Endorsed] : Filed November 29, 1951. [58]
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[Title of District Court and Cause.]

3:00 P.M.

ORDER

The plaintiff was represented by Walter Sczudlo

;

the defendants by William Boggess.

Respective counsel had argument on the Plain-

tiff's Motion to Strike the Second Affirmative De-

fense of the Amended Answer and Motion for Sum-

mary Judgment.

It was ordered that the Motion to Strike Affirm.

Defense and Motion for Summary Judgment be

granted and that Findings of Fact and Conclusions

of Law and Judgment be drawn accordingly.

Entered December 14, 1951. [59]

In the District Court for the District of Alaska,

Fourth Division

No. 6687

LEO PREG,
Plaintiff,

vs.

HENRI F. DALE and ARIBERT LuVERN
DALE,

Defendants.

FINAL JUDGMENT AND DECREE

This matter coming on to be heard on plaintiff's

motion to strike the second affirmative defense of

defendants' amended answer and on plaintiff's mo-
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tion for summary judgment; and upon the complaint

filed, the amended answer thereto, the affidavits filed

on behalf of plaintiff in support of said motion for

summary judgment and opposing affidavits filed on

behalf of defendants, and upon the other pleadings,

sworn statements, affidavits and other documents

filed in this cause, and the Court having heard argu-

ment of counsel and being otherwise advised in the

premises

;

It Is Hereby Ordered, Adjudged and Decreed as

follows

:

(1) That plaintiff's motion to strike the sec-

ond affirmative defense contained in defendants'

amended answer be, and it is hereby granted.

(2) That the pleadings, affidavits and other docu-

ments filed in this cause show no genuine issue as to

any material fact and plaintiff is entitled to judg-

ment as a matter of law ; and the motion of plaintiff

for summary judgment be, and it is hereby granted.

(3) That Henri F. Dale and Aribert LuVern

Dale, defendants herein, be, and they are hereby

directed to reconvey on or before 15 days from the

date hereof, by Warranty Deed, the real property

and other improvements thereon, involved in this

cause and more fully described as follows: [60]

That part of Lot One (1) in Block Twelve

(12) of the Townsite of Fairbanks, more par-

ticularly described as follows: Commencing a1

a point on the Westerly line of said Lot One

(1), 31.67 feet North of the Southwest corner
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thereof; thence Southerly 31.67 feet to said

Southwest corner; thence easterly along the

Southerly line of said Lot a distance of 49.83

feet; thence Northerly to a point 31.67 feet

North of the South boundary and 49.83 feet

East of the West boundary of said Lot One;

thence Westerly to the point of beginning, to-

gether with the buildings and improvements

situate thereon

;

to said Leo Preg, plaintiff herein, and to deliver

said deed to the attorneys for the plaintiff herein.

(4) That if said defendants fail to reconvey said

real property and improvements thereon as herein-

above directed, on or before the day provided in the

preceding paragraph, the Clerk of this Court be, and

he is hereby directed, at the request of the attorneys

for the plaintiff and within five (5) days from the

date of such request, to convey the premises herein-

above described and all improvements thereon to

said plaintiff by a good and sufficient deed of convey-

ance, at the cost of said defendants; and such con-

veyance will have the same effect as if done by the

defendants herein, and said defendants and any par-

ties claiming under them will be thereafter barred

of any right, title and interest in and to said prem-

ises and the improvements thereon, except as tenants

at will.

(5) That plaintiff have and recover of said de-

fendants his costs and disbursements herein in the

sum of $27.00, to be taxed by the Clerk of this Court,
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including a reasonable attorney's fee fixed by the

Court in the sum of $700.00.

(6) That jurisdiction be, and it is hereby re-

tained by this Court, in the event the defendants fail

to comply with the direction herein contained, for

the purpose of granting to the plaintiff, on his ap-

plication, such additional relief as this Court may
deem reasonable and necessary.

Entered this 17th day of December, 1951.

/s/ HARRY E. PRATT,
District Judge.

Receipt of Copy acknowledged.

Entered December 14, 1951.

Lodged December 17, 1951.

[Endorsed] : Filed December 17, 1951. [61]

[Title of District Court and Cause.]

NOTICE OF APPEAL
Notice is hereby given that Henri F. Dale and

Aribert LuVern Dale, defendants above-named,

hereby appeal to the United States Court of Appeals

for the Ninth Circuit from the final judgment en-

tered in this action on December 17th, 1951.

/s/ WILLIAM V. BOGGESS,
WARREN A. TAYLOR,

Attorneys for Appellants Henri F. Dale and Ari-

bert LuVern Dale.

Receipt of Copy acknowledged.

[Endorsed] : Filed January 3, 1952. [62]
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[Title of District Court and Cause.]

MOTION TO DISMISS

Comes now the defendant above-named by his at-

torney, Warren A. Taylor, and moves this Court

for an order herein dismissing the above-entitled

action for the reason that the Complaint herein fails

to state facts sufficient to constitute a cause of action

upon which relief can be granted.

/s/ WARREN A. TAYLOR,
Attorney for Defendant.

Service of Copy acknowledged.

[Endorsed] : Filed February 8, 1951. [66]

[Title of District Court and Cause.]

ORDER

The plaintiff was represented by Chas. J. Clasby;

the defendants by Warren A. Taylor.

Mr. Taylor submitted the defendants' Motion to

dismiss the complaint without argument.

It was ordered that the motion be denied and the

defendants were granted thirty days to answer.

[Entered] : February 23, 1951. [67]
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[Title of District Court and Cause.]

TENDER

To Warren A. Taylor, counsel for the above-named

defendants.

Tender is hereby made by Chas. J. Clasby, the

duly authorized attorney in fact for Leo Preg, plain-

tiff in the above cause, and one of the attorneys of

record for said plaintiff in this cause, of a written

satisfaction of that mortgage mentioned in the agree-

ment dated November 10, 1950, a copy of which is

attached to the Complaint filed in this cause, which

mortgage is dated November 10, 1950, executed by

said defendants as mortgagors to said plaintiff as

mortgagee, covering the real estate and improve-

ments more fully described in the Complaint filed in

the above-entitled cause, and recorded in the Office

of the Recorder, Fairbanks Precinct, Fourth Divi-

sion, Territory of Alaska, in Volume 25 of Mort-

gages at page 39, as Instrument No. 121,171, and

securing payment of a certain installment note in

the principal sum of $30,000.00, dated November 10,

1950, payable to the order of said plaintiff

;

And in connection with said written satisfaction,

return is hereby proffered on behalf of said Leo

Preg, of said original mortgage and the note se-

cured thereby.

No payments have been made by said defendants

under said note and the mortgage securing payment

thereof, and therefore said defendants are not en-

titled to a return of any sum of money, or sums of
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money, under the terms and provisions of said

agreements hereinbefore mentioned, dated Novem-

ber 10, 1950.

Demand is hereby again made on said defendants

for reconveyance of said real estate, more fully de-

scribed in the complaint filed herein, and the

improvements [68] therein, to said plaintiff in ac-

cordance with the terms and provisions under said

agreement, dated November 10, 1950. Attached

hereto for your information is a copy of the Special

Power of Attorney authorizing said Chas. J. Clasby

to satisfy said mortgage and to return said note and

mortgage upon reconveyance of said real estate and

improvements hereinbefore mentioned.

Dated at Fairbanks, Alaska, this 29th day of

November, 1951.

LEO PREG,

By /s/ CHAS. J. CLASBY,
Attorney-in-Fact, and one of the Attorneys of Rec-

ord in the above-entitled cause.

Said Tender is acknowledged, including receipt of

a copy thereof, including a copy of the Satisfaction

of Mortgage therein mentioned, this 29th day of

November, 1951.

/s/ WARREN A. TAYLOR,

By L. HAZARD,
Attorney for Defendants. [69]
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Special Power of Attorney

Know All Men by These Presents: That I, Leo

Preg, of Chicago, Illinois, have made, constituted

and appointed, and by these presents do make, con-

stitute and appoint Chas. J. Clasby, of Fairbanks,

Alaska, my true and lawful attorney, with full

authority to handle the release of that certain real

mortgage wherein Henri F. Dale and Aribert Lu-

Vern Dale are the Mortgagors and I am the Mortga-

gee, covering a portion of Lot 1, Block 12, in the

Town of Fairbanks, Alaska, and to cancel and de-

liver that certain note on which said mortgage is

security, upon a reconveyance to me of said real

property. My said attorney in fact is further author-

ized to return to said Mortgagors above-named all

amounts of money over and above the sum of $150.00

for each month from the date of said mortgage to the

date of reconveyance of the property to me, and

upon reconveyance my said attorney is hereby

authorized to execute the necessary release and satis-

faction of mortgage and place the same of record.

Giving and Granting unto my said attorney, full

power and authority to do and perform each and

every act and thing whatever requisite and necessary

to be done in and about the premises as fully to all

intent and purpose as I might or could do if per-

sonally present ; hereby ratifying and confirming all

that my said attorney shall lawfully do or cause to

be done.
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In Witness Whereof I have hereunto set my
hand and seal this 2nd day of October, 1951.

[Seal] /s/ LEO PREG.

In the Presence of :

/s/ ALMA WALZ,

/s/ CECIL METZ,

/s/ MARY RASCH. [70]

State of Illinois,

County of Cook

This Is to Certify: That on this, the 2nd day of

October, 1951, before me, the undersigned, a Notary

Public, in and for the State of Illinois, duly com-

missioned and sworn, personally appeared Leo Preg,

to me known to be the identical individual mentioned

in and who executed the foregoing Special Power

of Attorney and he acknowledged to me that he

signed and sealed the same freely and voluntarily

for the uses and purposes therein specified.

In Testimony Whereof, I have hereunto set my
hand and notarial seal the day and year hereinabove

written.

[Seal] /s/ CECIL E. METZ,
Notary Public in and for the

State of Illinois. [71]
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Satisfaction of Mortgage

This Indenture, Made and executed on this 29th

day of November, 1951, by and between:

Leo Preg, of Chicago, Illinois, Party of the

First Part, by his duly authorized Attorney-in-

Fact, Chas. J. Clasby, of Fairbanks, Alaska, and

Henri F. Dale and Aribert LuVern Dale, hus-

band and wife, of Fairbanks, Alaska, Parties of

the Second Part,

Witnesseth

:

Whereas, said parties of the second part, by in-

denture of mortgage bearing date the 10th day of

November, 1950, recorded in the Office of the Re-

corder for the Fairbanks Precinct, at Fairbanks,

Alaska, in volume 25 of real mortgages, at page 39,

as instrument No. 121,171, on the 10th day of No-

vember, 1950, did, for the consideration and for the

purposes therein mentioned, mortgage the real prop-

erty therein and hereinafter described ; and

Whereas, the party of the first part desires to re-

lease the effect of said mortgage

;

Now, Therefore, said party of the first part, in

consideration of the premises, does by these presents

grant, release, quit-claim and set over unto said

parties of the second part, their heirs and assigns,

all of said mortgaged lands, described as follows,

situate in the Fairbanks Precinct, Fourth Judicial

Division, Territory of Alaska, to-wit

:

That portion of lot one (1) of block twelve

(12) in Fairbanks townsite, commencing at a

point on the westerly line of lot one (1) a dis-



vs. Leo Preg 71

tance of 31.67 feet north of the southwest corner

thereof ; thence southerly along the westerly line

of said lot a distance of 31.67 feet to the south-

west corner of said lot ; thence easterly along the

southerly line a distance of 49.83 feet; thence

northerly to a point 31.67 feet north of that

southerly boundary of said lot and 49.83 feet

east of the west boundary of said lot; thence

westerly a distance of 49.83 feet to the place of

beginning.

Together With, all and singular, the tenements,

hereditaments and appurtenances thereto belonging

or in anywise appertaining; and all the lien [72]

right, title and interest of the said party of the first

part, of in, and to the same, to the extent that the

lands hereby conveyed and released shall be forever

discharged from said mortgage.

To Have and to Hold, the lands and premises

hereby conveyed and released, to the said party of

the second part, their heirs and assigns, forever.

In Witness Whereof, the party of the first part,

by his attorney-in-fact, Chas. J. Clasby, has here-

unto set his hand and seal on the day and year first

hereinabove written.

[Seal] LEO PREG.

By /s/ CHAS. J. CLASBY.

In the presence of:

/s/ DAWN FRANK,

/s/ WALTER SCZUDLO,
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United States of America,

Territory of Alaska—ss.

This Is to Certify, That on this, the 29th day of

November, 1951, before me, the undersigned, a No-

tary Public in and for the Territory of Alaska, duly

commissioned and sworn, personally appeared Chas.

J. Clasby, to me known and known to me to be the

identical individual mentioned in and who executed

the within and foregoing Satisfaction of Mortgage

as Attorney-in-Fact for Leo Preg, and he acknowl-

edged to me that he is the duly authorized Attorney-

in-Fact for said Leo Preg, and that he signed and

sealed the said instrument as such Attorney-in-Fact

for Leo Preg freely and voluntarily for the uses and

purposes therein specified.

Witness my hand and notarial seal on the day and

year in this certificate first herein written.

[Seal] /s/ MYRTLE L. BOWERS,
Notary Public in and for

Alaska.

My commission expires June 10, 1954.

[Endorsed] : Filed November 29, 1951. [73]
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In the District Court for the District of Alaska,

Fourth Judicial Division

No. 6687

LEO PREG,
Plaintiff,

vs.

HENRI F. DALE and ARIBERT LuVERN
DALE,

Defendants.

TRANSCRIPT OF PROCEEDINGS

COLLINS & CLASBY, By

WALTER SCZUDLO, ESQ.,

Of Fairbanks, Alaska,

Attorneys for Plaintiff.

TAYLOR & BOGGESS, By

WILLIAM V. BOGGESS, ESQ.,

Of Fairbanks, Alaska,

Attorneys for Defendants.

Be It Remembered, that upon the 14th day of

December, 1951, the above-entitled cause came on

for argument before the Honorable Harry E. Pratt,

District Judge.
* * *

Mr. Sczudlo : Following that filing of the answer

on October 2, 1951, we received a power of attorney,

that is, Mr. Clasby, authorizing him to act on behalf

of Mr. Preg in connection with this particular case



74 Henri F. Dale, et a\.}

and authorizing him to satisfy that mortgage if

necessary. On November 29, 1951, we made a written

tender of a satisfaction of mortgage. That original

satisfaction and the written tender were filed with

this Court and should be in the files. At that same

time we made a demand for payment of rent both

upon the attorney for the defendants and also upon

the defendants themselves, because [74] at that time,

after an investigation and inquiry made to the

plaintiff, we believed firmly that no payments had

been received from the defendants by Mr. Preg. At

the same time, on the same day, we filled a motion to

strike the second defense and under Rule 56 an affi-

davit was filed signed by Mr. Clasby, stating that no

payments had been made; he had checked with the

plaintiff and his niece, Miss Rasch, had checked

with both banks, and both banks advised him that no

payments had been made of rent or under this par-

ticular mortgage. Now we were served with three

affidavits yesterday afternoon. One of them was

from the cashier of the First National Bank, in

which he referred to two payments that had been

made in the name of Myrtle Wallace, another pay-

ment in the name of Myrtle Matheney, and an affi-

davit from the Bank of Fairbanks, in which refer-

ence was made to two payments that had been made

into the account of Leo Preg on two different oc-

casions. The payments that were made to the First

National Bank, one was January 23, 1951, that was

made by either Matheney or Wallace, and another

one made on July 26, 1951. Those that were made to

the Bank of Fairbanks, one July 16, 1951, and the
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other on August 31, 1951, the total amount of those

payments was $2,691.

The Court : Give me that number again.

Mr. Sczudlo : $2,691 was paid in.

When we received those affidavits I immediately

checked with the banks again and this morning se-

cured affidavits from [75] the Vice President of the

Bank of Fairbanks and the Vice President of the

First National Bank of Fairbanks. Briefly, both

affidavits show that we had made the inquiry with

them about these payments and they informed us

that no payments had been made with respect to this

real estate.

The Court : I have read those affidavits.

Mr. Sczudlo : All right.

One other fact I would like to point out to the

Court. Under this agreement for reconveyance, it

provides that upon demand for reconveyance the

Dales, that is, the defendants, will be entitled to a

return of all the money they have paid in, less $150

per month. The figure on the monthly rent from

November 10, 1950, up to and including December

10, 1950, is 14 months at $150 a month. That would

be $2,100 would be due for rent. Subtracting that

sum from the amount which is purported to have

been paid in leaves a balance of $591. That amount

should have been tendered at the same time we made
the tender of the satisfaction of mortgage. In view

of the fact that we were misinformed of the amounts

that had been paid into Mr. Preg's account and we
had not been informed of the nature of those pay-

ments, we didn't make the tender. I have here a
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check made to the order of the Dales and Warren

A. Taylor for the difference of $591, and I would

like to offer this in open Court as a tender, the check

to be disposed of as the Court may rule at the con-

clusion of this [76] argument.

The Court: Very well.

Mr. Sczudlo: This completes, if Your Honor

please, the tender that we fell is necessary to satisfy

the requirements under that agreement.

The Court: May I interrupt you just a minute?

I had written down here what I thought were the

payments and there seems to be an error some place

or other.

Mr. Sczudlo: The payments that had been made

by the defendants were in the total sum of $2,691,

that I gave you.

The Court: Yes. I have $3,587.50.

Mr. Sczudlo: There were two payments made to

the Bank of Fairbanks that totaled $1,796 : one $896

and the other one $900. Has the Court got that?

The Court: I see here two entries for July 16,

1951, of $896.

Mr. Sczudlo: No, sir, there is just one.

The Court : Possibly that is where the error came

in. There was only one ?

Mr. Sczudlo: There was only one, Your Honor,

on that date.

The Court: There was only one payment at that

time?

Mr. Sczudlo: Yes, sir.

The Court : Is that correct, Mr. Boggess ?
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Mr. Boggess: I am checking my affidavits now,

Your Honor.

If the Court please, all the payments made were

in the [77] neighborhood of $450 for the months

stated in the affidavit of Henri F. Dale, which would

give a figure of approximately $2,700.

Mr. Sczudlo : The affidavit is right there. It gives

two payments, one of $900 and one $896, $1,796.

That is a simple matter of addition.

The Court: Yes.

Mr. Boggess : Apparently there is some disagree-

ment as to the simple matter of addition now.

Mr. Sczudlo: Would you add it now, counsel?

The Court has requested that information.

Mr. Boggess: The affidavit of Ralph Bailey

shows a deposit of $1,796, and the affidavit of Ben

McFarland shows a deposit of $895, making total

deposits in the sum of $2,691.

The Court: Well, that is the same as you had?

Mr. Sczudlo: Yes, sir.

The Court : So that is correct ?

Mr. Sczudlo: That is correct.

The Court: Very well, then, your tender is cor-

rect then.

Mr. Sczuldo: Right, sir.

The Court: The balance. All right.

(Mr. Sczudlo handed the check to the Court

and it was in turn handed to the Clerk of the

Court.)
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(Following the argument, a new check was

substituted at the direction of the Court, pay-

able only to the Dales and delivered to the Clerk

of Court's offices.) [78]

Certificate

United States of America,

Territory of Alaska—ss.

I, Esther M. Midthun, official court reporter for

the aforementioned Court, do hereby certify:

That the foregoing pages numbered 1 to 5, inclu-

sive, constitute an accurate transcript of my original

shorthand notes of that portion of the oral proceed-

ings had upon the 14th day of December, 1951, in

Open Court in Cause No. 6687.

Dated at Fairbanks, Alaska, this 24th day of

January, 1952.

/s/ ESTHER M. MIDTHUN,

[Endorsed] : Filed January 25, 1952. [79]

[Title of District Court and Cause.]

SUPERSEDEAS BOND

The undersigned as principals intend to appeal

to the United States Court of Appeals for the Ninth

Circuit to reverse or modify the judgment rendered

by the District Court for the District of Alaska in

the above-entitled cause on the 17th day of Decem-

ber, 1951, and to supersede said judgment is re-
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quired to give an undertaking, under seal, in the

sum of $5,500.00, conditioned for the satisfaction

of the judgment in full with costs and attorney

fees and interest thereon at six per cent (6%) per

annum from the date of said judgment, interest on

the judgment plaintiff's tender of $591.00, at six

per cent (6%) per annum from the date of said

judgment, damages for delay on appeal not to

exceed the sum of $150.00 a month, if for any rea-

son the appeal is dismissed or if the judgment is

affirmed, and to satisfy in full such modification of

the judgment and such costs, interest, and damages

as the appellate Court may adjudge and award.

Wherefore, the undersigned, Henri F. Dale and

Aribert LuVern Dale as principals, and Essie R.

Dale and Dorothy Dale, as sureties, undertake for

themselves and each of them, their and each of their

heirs, executors, administrators, successors, and as-

signs to comply with the condition as above set

forth, and do further agree that, upon default [80]

I

by the said principal in any of the conditions

hereof, the damages (those for delay on appeal not

to exceed $150.00 a month) and costs, not exceeding

the sum aforesaid, may be ascertained in such man-

ner as this Court shall direct ; that this Court may
give judgment hereon in favor of any person

thereby aggrieved against them for the damages and

i costs suffered or sustained by such aggrieved party,

and that said judgment may be rendered in the

above-entitled cause or proceeding against all or

any of them whose names are hereto signed.
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That said sureties hereon and each of them

hereby irrevocably appoints the Clerk of the Court

as his agent upon whom any papers affecting his

liability may be served.

Signed, sealed and delivered this 27th day of

December, 1951.

[Seal] /s/ ARIBERT LuVERN DALE,

[Seal] /s/ HENRI F. DALE,
Principals.

[Seal] /s/ ESSIE R. DALE,

[Seal] /s/ DOROTHY DALE,
Sureties.

United States of America,

Territory of Alaska—ss.

I, Essie R. Dale, and I, Dorothy Dale, being each

duly sworn, say: That I am a surety on the fore-

going undertaking ; that I am a resident within the

Territory of Alaska; that I am not a counselor or

attorney-at-law, marshal, deputy marshal, deputy

marshal, commissioner, clerk of any court, or other

officer of any court, [81] and that I am worth the

sum of Eleven Thousand ($11,000.00) Dollars over

and above all debts and liabilities and property

exempt from execution.

/s/ ESSIE R, DALE,

/s/ DOROTHY DALE.
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Subscribed and sworn to before me this 27th day

of December, 1951.

[Seal] /s/ WILLIAM V. BOGGESS,
Notary Public in and for the

Territory of Alaska.

My Commission Expires 9-17-55.

Approved on the 2nd day of January, 1951.

/s/ HARRY E. PRATT,
District Judge.

No objection is raised to the form or sufficiency

of the foregoing supersedeas bond.

Dated at Fairbanks, Alaska, this 28th day of

December, 1951.

/s/ CHAS. J. CLASBY,
Of Plaintiff's Attorneys.

Receipt of Copy acknowledged.

Lodged December 27, 1951.

[Endorsed]: Piled January 2, 1952. [82]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, John B. Hall, Clerk of the above-entitled

Court, do hereby certify /that the following list

comprises all proceedings as per the Designation of

the Record of the Defendants and Appellants, pages



82 Henri F. Dale, et al.}

numbered 1 to 65, inclusive, and the Designation of

Additional Record of the Plaintiff and Appellee,

pages 66 to 84, inclusive, in the above-entitled cause,

viz.:

Complaint.

Answer.

Amended Answer.

Motion to Strike from Answer.

Affidavit of Plaintiff to Chas. J. Clasby.

Affidavit of Plaintiff to the District Court.

Affidavit of Edward W. Parlee.

Affidavit of Aribert LuVern Dale.

Signed Order granting Motion to Strike from

Answer.

Motion for Rehearing on Plaintiff's Motion to

Strike from the Answer.

Minute Order denying above Motion.

Motion for Summary Judgment with all support-

ing papers.

Motion of plaintiff to Strike from Amended An-

swer.

Minute Order granting Motion to Strike.

Pinal Judgment and Decree.

Notice of Appeal.

Statement of Points on Appeal.

Designation of Record of defendants and appel-

lants.

Defendant's Motion to Dismiss the Complaint.

Minute Order Denying Motion to Dismiss.

Tender of Plaintiff and Appellee in writing.

Transcript of Proceedings on December 14, 1951.

Supersedeas Bond.
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Designation of Additional Records by Plaintiff.

(All designations of record on this one immediately

above that are not listed here are contained in the

Appellant's Designation of Record.)

Witness my hand and the seal of the above-

entitled Court this 9th day of February, 1952.

[Seal] /s/ JOHN B. HALL,
Clerk of the District Court, Fourth Judicial Divi-

sion, District of Alaska.

[Endorsed] : No. 13254. United States Court of

Appeals for the Ninth Circuit. Henri F. Dale and

Aribert LuVern Dale, Appellants, vs. Leo Preg,

Appellee. Transcript of Record. Appeal from the

District Court for the District of Alaska, Fourth

Division.

Filed February 11, 1952.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 13254

HENRI F. DALE and ARIBERT LuVERN
DALE,

Appellants,

vs.

LEO PREG,
Appellee.

STATEMENT OF POINTS
The appellants state that the points upon which

they intend to rely on in this appeal are as follows

:

1. The Court erred in sustaining plaintiff's Mo-

tion to Strike from Answer.

2. The Court erred in Denying defendant's Mo-

tion for Rehearing on Plaintiff's Motion to Strike

from Answer.

3. The Court erred in Sustaining Plaintiff's

Motion to Strike the Second Defense contained in

Defendant's Amended Answer.

4. The Court erred in granting Plaintiff's Mo-

tion for Summary Judgment and in entering Sum-

mary Judgment against Defendants.

/s/ WILLIAM V. BOGGESS,
WILLIAM V. BOGGESS, and

WARREN A. TAYLOR,
Attorneys for Appellants.

Service of Copy acknowledged.

[Endorsed] : Filed February 19, 1952.


